Phap quyén, Phap tri va nén dan chi gia hiéu
RULE OF LAW vs RULE BY LAW

hay (Phap Quyén, Phap Tri va nén din chi gia hiéu)
Tom lwgc: Rule of law la din chii. Rule by law la dan chu gia higu.
Ludt gia Nguyén Twong Tam

Bai viét nay nham bon muc dich:

- Pong gop ¥ kién vao viéc cai to Hién Phap.

- Pap tmg dé nghi cua luat su Pang Diing tlr trong nudc kéu goi
gi01 luat hoc hai ngoai dong gdép nhitng nghién ctru chuyén mon
gitp nang cao kién thtrc luat hoc cho gidi lanh dao chinh tri,
lanh dao luat hoc va sinh vién luat trong nude.

- G1ai dap cau hoi ciia mot nit sinh vién luat trong nudc gui cac
luat gia hai ngoai vé tir ngit lién quan.

- Gop phan thao luan véi cac luat gia hai ngoai trén hé thong
emails ndi bd vé tir ngir dé cap

*

Rule of law 1a dan chu. Rule by law 1a dan chu gia hi¢u.
*

Rule of Law duoc gio1 luat VNCS dich la Phap Quyén, Rule by
law 1a Phap Tri. Nhung nhiéu nguoi chua hiéu 18 ndi dung cia
hai cum tir nay. Ngay ca khong it nhitng nguoi dung no cling
chang hiéu 16 ¥ nghia. Chua ké gidi 1anh dao chinh tri CS lai
ludn mudn luong gat nhan dan bang cach nhap nhang ¥ nghia
ctia hai cum tir ndy dé t6 rang phuong cach cai tri ciia dang ciing
dan chu.



Gio su Vii Qudc Thic, mot trong cac gido su luat hang dau cua
Viét Nam Cong Hoa, mdi day da xac nhan tai mién Nam Viét
Nam trudc 1975 6ng khong nghe néi téi tir Phap Quyén ma chi
nghe noéi téi cum tir “Nguyén Tac Thuong Ton Luat Phap.” La
mot trong hang ngan hoc tro truc tiép ciia Gido Su, toi tin sy xac
dinh ctia 6ng. Va trong mot sd bai viét vé tu phap (trong vu an
Cu Huy Ha Vii), toi cling dung cum tir Nguyén Tac Thuong Ton
Luat Phap dé dich Rule of Law.

Phan tich mét cach chuyén mon, chi tiét, Rule of law cb ca ba
nghia: Rule according to law; rule under law; or rule according
to a higher law ( http://legal-
dictionary.thefreedictionary.com/Rule+of+law). Trong nghia thi
nhat, “ rule according to law” thi ké cam quyén (chinh phu)
khong thé trimg phat hinh su hay dan sy mot ngudi ndo ma
khong nghiém chinh tuan theo nhiing thi tuc t6 tung va nhiing
dao luat duoc hinh thanh mot cach can trong va dugc dinh danh
mot cach ro rang (well-established and clearly defined laws and
procedures). Trong nghia thir hai Rule under law, khong mdt
nganh nao cua chinh phu duge dung trén luat phap, va khong
mot vién chirc cong quyén nao c6 thé hanh xtr mot cach doc
doan hay don phuong (unilaterally), dirng ngoai luat phap. Hay
no1 mot cach ngén gon, “Khong ai dugc ding trén luat phap”.
Trong nghia thr ba, rule according to the higher law, thi chinh
quyén khong thé cudng hanh mot dao luat thanh van nao néu
dao luat d6 khong phu hop vé1 mot $6 nguyén tac bat thanh van,
pho quat (universal) cua sy cong bang (fairness), dao durc
(morality), va cong 1y (justice) 12 nhitng nguyén tic ding trén
moi hé thong luat phap do con ngudi tao 1ap (that transcend
human legal systems.) Khi dung tir higher law, cac hoc gia
phuong tay mudn noéi téi luat tu nhién (natural law). Tém lai,
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nhiing nguyén tac cua ludt ty nhién ding trén moi luat phap do
con nguo1 hinh thanh.

Quan diém cho rang c6 nhiing nguyén tac phap 1y cb san trong
thién nhién (Natural law theory) ma nhirng dao luat do con
nguoi 1ap ra can tuan thu thuong duoc tom gon trong thanh ngi
“M6t dao luat bat cong khong thuc su 13 luat” (an unjust law is
not a true law, lex iniusta non est lex,) trong do6 tir “bat cong”
(unjust) dugc dinh nghia la trai véi luat tu nhién. Luat tu nhién
doi khi cling dugc tom gon trong thanh nglr (maxim) tuong tu
“mot dao luat bat cong thi chang phai 1a lut gi ca (“an unjust
law 1s no law at all”).

Va chinh tur luat ty nhién ma luat do con ngudi tao ra (hién phap
va luat phap) c6 duogc tinh cach cudng hanh ( (- * a b ¢ Shiner,
“Philosophy of Law”, Cambridge Dictionary of Philosophy).
Luat tu nhién that gan gu1 vo1 khai niém dao duc (morality).
Chinh vi thé, vé ban chat, Rule of law 1a mot khai niém vé thuan
tuy dao duc (an intrinsically moral notion).

Tom lai, dé xay dung mot ché do phap quyén (hay thuong ton
luat phap-Rule of law), cAn phai c¢6 nhitng dao luit va nhirng thi
tuc dugc xay dung mot cach tdt dep va dugc dinh danh mot cach
rd rang (well-established and clearly defined laws and
procedures); dong thoi nhitng dao luat d6 phai c6 ndi dung phu
hop voi nhitng nguyén tic bat thanh van, pho quat (universal) 13
cong bang (fairness), dao dtrc (morality), va cong 1y (justice).
Cum tir “Rule of law” 1an dau tién duoc théy trong mot don
trinh tir ha vién Anh (House of Commons) giri 1én Hoang Dé
James I cua Anh Quéc vao nam 1610. Bon d6 ca ngoi1 viéc dan
chiing duoc hanh phuc va tu do duéi su dan dit va cai tri boi
rule of the law

(http://en.wikipedia.org/wiki/Rule_of law#Antiquity). Téi tk 19
thanh ngir Rule of law trd thanh pho thong béi luat gia Anh
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quéc A.V. Dicey. Nhung khai ni¢ém nay quen thudc d6i véi cac
tu tudng gia co dién phuong tay (Hy Lap) tir 2500 niam trudc
nhu Plato (427-327 trude cong nguyen) va Aristotle (384-322
trudc cong nguyén). Plato viét, “O dau luat phap dudi truong
nha cam quyén thi sy xup do cua quoc gia (state) khong xa;
nhung & dau ma luat phap ding trén chinh quyén thi tinh hinh
c6 nhiéu hira hen va dan ching vui hudng tron ven nhing an
stng cta thuong dé ban cho quoc gia. Aristotle thi viét “Luat
phéap nén cai tri” (Law should govern). Rule of law ham ¥ rang
moi cong dan déu phai tuan theo luat phap (every citizen is
subject to the law), du nguo1 do 1a vua, tong thong, chi tich
nudc, hay tong bi thu dang. Y niém nay nguoc vo1 y tuong vua
dung trén luat phap boi ly thuyét vuong quyén (divine right),
theo d6 quyén cua nha vua t6i tir thuong dé chir khong phai tir
su dong long cta nhan dan.

(http://en.wikipedia.org/wiki/Rule of law).

Nhu vay trong sudt thoi quan chi, trude khi nude cong hoa dau
tién cua thoi can dai ra doi (Hoa Ky nam 1776), voi ly thuyét
vuong quyén, trén thé giéi hoan toan khong c6 qudc gia ndo ap
dung nguyén tic thuong ton luat phap (Rule of law); ma, no1
mot cach don gian, tat ca moi qudc gia déu theo nguyén tac Rule
by law, tirc nguyén tac luat phap phuc vu nha cam quyén. Trong
ché d6 d6 vua dimg trén luat phap, hay vua 1a luat phap (king is
law). Chi c6 diéu cum tir Rule by law thoi d6 chua xuat hién.
Vao nim 1776, khai niém “khéng ai dimg trén luat phap” da pho
bién trong giai doan Hoa Ky khoi dau 1ap quoc. Vi du, vao luc
khai dau cude cach mang danh doc 1ap cua Hoa Ky, ong
Thomas Paine d3 viét mot tap sach mong co tén Common Sense
nham kéu goi doi doc 1ap khoi Anh Qudc, trong d6 ong Vlet “0
Hoa Ky, luat 13 vua (the law is king). Trong khi & cac quoc gia
quan chil doc doan Vua 1a luat (King is law), thi & nhitng quoc
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gia tu do lut phai 1a vua (law ought to be king) va khong thé 1a
gi khac.”

Trong hai thé ky tiép theo d6 nhiéu qudc gia quan chu tién bo di
bién thanh quan chi 1ap hién hay cong hoa, mot chinh thé khong
c¢6 vua, Rule of law tro nén pho bién va quan chung ngay cang
khat vong dan chu. Trudc trao luu do, mot s6 ké cam quyén 6
nhitng quoc gia theo chinh thé cong hoa (khong co vua) nhung
van c6 tham vong duy tri quyén luc (power) toan dién nhu ctia
mdt vi vua, di bit budc phai Itra bip dan ching béng cach xay
dung nhiing co ché ban hanh va ap dung luat phap (qubc hoi va
tda 4n) cung nhimg ban hién phap va cac dao luat chi cé tinh dan
chu gia hiéu. Nhiing co quan lap phap va tu phap & nhitng quéc
gia do hoac khong co tinh cach doc lap va binh dang v4i hanh
phap (cac quoc gia cong san), hodc chi doc 1lap mot cach hinh
thirc (cac quoc gia phat xit va khong it cac quoc gia cham tién
hién nay). Nhiing ban hién phéap va nhirng dao luat cua nhing
quéc gia d6 khong dap tmg nhitng diéu kién cua nguyen tic
Rule of law nhu dugc trinh bay ¢ trén. Dud1 nhiing ché do gia
hiéu dan chu, da s6 ngon tir trong hién phap va nhiing dao luat
deu tuong tu nhu nhitng ban hién phap va luit phap cua cac
qudc gia dan chii. Nhung s& ¢ vai tir hay cum tir hay vai diéu
khoan c6 vé binh thudng nhu nhimng diéu khoan khac nhung lai
coO hiéu qua loai bo hoan toan tinh chat dan chu ctia ban vin luét
phéap d6. Vi du diéu 4 cua Hién Phap ViétNamhién nay va mot
sO diéu khoan khéc nita. Hodc co quan soan thao hién phap hay
luat (qudc hoi) va nhiing co quan c6 nhiém vu giai thich va ap
dung cac luat 1& do6 (toa an) bé ngoai ciing c6 vé duge hinh thanh
va sinh hoat dan chil nhu cdc co quan tuwong tu ¢ cac qudc gia
dan chu, nhung trong thuc té, cac co quan 1ap phap va tu phap ¢
cac quoc gia doc tai déu hoan toan bi diéu khién boi ke hay
nhom cam quyén va phuc vu quyén loi cia nhom cam quyén. Vi



du tinh trang quoc hoi va toa an hién nay ¢ ViétNam. Noi chung,
cac qudc gia phat xit (Puc, Y, Nhat hay Tay Ban Nha thot
Franco) hay cac quoc gia cham tién hién nay, hodc cac quoc gia
cong san déu co hinh thirc dan chi gia hiéu nhu vay. Khi nghién
ctru hé thong phap 1y tai cac quoc gia dan chu gia hiéu nay, cac
luat gia phuong tay da tao ra cum tir Rule by law.

Chinh nhiing hoc gia phuong tay cling cong nhan hai cum tur
Rule of law va Rule by law di tao ra nham 1an vi bé ngoai c6 vé
tuong tu vé tir vung. Rule by law hoan toan khac va ddi nghich
v6i Rule of law. Ké cam quyén cai tri bang nguyén tic rule by
law khong phai vi luat phap cao hon ho ma vi lam nhu thé co loi
cho ho. Vo1 rule of law, luat phap ¢ tang cao hon va ké cam
quyén phai tuan thu; con trong ché do rule by law, ké cam quyen
dung luat phap nhu mot phuong tién c6 loi nhat cho ho dé thong
tri (http://branemrys.blogspot.com/2005/08/rule-of-law-vs-rule-
by-law.html).

Noi cach khac, trong ché d6 Rule of law thi luét phap 1a vua con
trong ché d6 Rule by law thi ké cam quyén 14 vua, ding trén luat
phép. Trong ché do Rule of law luat phap dung dé bao vé dan
chung, mang lai phuc loi cho dan chung, chéng lai su lam quyén
(abuse power) ctia ké hay nhom cam quyén. Trong ché do Rule
by law, luat phap dugc tao ra va duge giai thich, theo y muén
cua ké cam quyén nham phuc vu dic quyén, dic loi ctia ké hay
nhom cam quyén. ViétNamhién nay dang & tinh trang Rule by
law chir khong phai Phap Quyén (Rule of law).

Bai nay chil yéu chi nham lam rd nghia va su khac biét gitra hai
cum tir Rule of law va Rule by law ma nhu cau cai to Hién Phap
hién nay khién céc gi01 luat hoc, gidi lanh dao chinh tri va mot
thanh phan dan ching & Viét Nam quan tam.

Nhu da trinh bay & trén, theo Gido Su Vi Qudc Thic, mét trong
nhitng gido su luat hang dau cua Viét Nam Cong Hoa va ciing
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tung 1a Gido Su tai mot dai hoc Luat bén Phap da cho biét, trudc
1975 mién nam khéng c6 tir ngir Phap Quyen ma chi c6 cum tur
“Nguyén Tac Thuong Ton Luat Phap” dé dich cum tir Rule of
law. Luat Su Nguyén Tudng B4, ting 13 Tha Lanh Luat Su
Poan cua Viét Nam Cong Hoa cling moi nhéc to6i nhé réng,
Gido Su Vi Van Mau, mot trong nhitng Gido su hang dau khac
ctia Viét Nam Cong Hoa ma toi ciing timg 13 hoc trd tryc tiép
ctia 6ng, da dung tir Phap Tri dé dich cum tir Rule by law nhim
noi t61 phai Phap Gia (School of Legalism) cia Han Phi T ¢
Trung Hoa vao tk 3 trudc cong nguyeén.

Khi dich sang tiéng Viét, phuong phap dich timg chit (mot a
mot) da mang theo tat ca su 1an 10n c6 sin cta hai nhom tir Rule
of law va Rule by law. That kho phan biét su khac nhau, ddi
choi nhau cua hai tir Phap Quyén va Phap Tri khi dich Rule of
law la Phap Quyén va Rule by law la Phap Tri1. Ca hat cym tu
Phap Quyén va Phap Tri trong tiéng Viét déu co y nghia tich cuc
vé mat tir vung, tirc déu mang cho nguoi doc cam giac mot moi
truong dan cha. Trong khi trong tiéng Anh, Rule of law ¢é
nghia tich cuc, co tinh dan chu; trai la1 Rule by law ¢6 y nghia
ticu cuc, doc tai, hay dan chu gia hicu.

Hién nay, tai Viét Nam, ca hai tur Phap Quyén va Phap Tri déu
duoc xur dung rong rai, nhung ngay ca nguoi dung nhiéu khi, c6
thé néi rat nhiéu khi, ciing khong nam tron y nghia cua tu ngi.
Gi6i luat gia va tri thie tranh dau cho nhin quyén va cho mot
Viét Nam dan chu, khi dung tir Phap Quyén hay Phéap Tri déu
mu6n nhac téi ndi dung ctia cum tir Rule of law. Diéu nay la di
nhién, bdi vi Rule of law 13 nguyén tic co ban ctia nén déan chu.
Trong khi gi61 1anh dao chinh tri, gidi lanh dao dang hay chinh
phu, hoac do ngu dét, hodc chu y Itra bip dan chung, ludn réu
rao muodn xay dung ché d6 Phap Quyén (Rule of law) nhung lai
ung ho nhitng han ché cta luat phap va chéng ddi mét su doc



1ap can thiét ctia qudc hoi va tda an v6i hanh phap va nhat dinh
doi duy tri su doc quyén lanh dao ciia dang. Nhu thé 1a mudn ap
dung Rule by law.

De tranh tinh trang nhap nhang, can trd tién trinh va nhu cau cai
t6 Hién Phap theo chiéu huong dan chu thyc sy, gi61 hoc thuat
tu phap ¢ Viét Nam, ma cu thé 1a cac tién si, 2140 su, vién si
lanh dao va giang day tai cac truong dai hoc luat, 1anh dao cac
co quan tu phap, toa an, phai dua ra mot dinh nghia ro rang cho
cac tir vung Phap Quyén va Phap Tri. Cach tot nhat, vi Rule of
law va Rule by law la hai khai niém co ban cta hoc 1y phuong
tay, sau mdi khi dung tir vung Phap Quyén hay Phap Tri, ngudi
str dung nén chua thém tiéng Anh (hay tiéng Phéap) dé néi rd noi
dung ctia tir vung minh st dung. Trong khi hé théng tu phap va
phap luat cua ta con non tré, cac tr vung phap 1y chuyén mon
chua c6 du va chua ro rang, ching ta khong nén e s b1 * ‘mat chu
quyén ngdn ngir” qua viéc chua them ngoai ngit moi khi xur
dung mot tor chuyén mon phap 1y tleng Vigt. Trai lai, viéc chua
thém ngoai nglr nhu vay trén thyuc té s& giup chung ta dlen ta
duoc diéu mudn néi va thue hién dung dicu chung ta muén lam.
Theo ca nhan t6i, thay vi dung tir Phap Quyen thi cum tur
“Thuong Ton Luat Phap” 1a chinh xac nhat va d& hiéu nhét dé
dién ta y nghia ctia cum tir Rule of law. Pong thoi dé tranh viéc
nha cAm quyén Itra d6i nhan dan, cum tir Rule by law nén duogc
dich 1a “Gia Phap Quyén”.

Mot su 16 rang, phan biét trong dich thuat s€ mang lai tinh ro
rang cho h¢ théng tu phap va phéap luat ctia Viét Nam, mot trong
may yéu td cin ban cua ché do Thuong Ton Luat Phap, tirc Rule
of law; dong thoi s& bude gidi cam quyén CSVN phai hodc chap
nhan xay dung mot nha nudc Phap Quyén thuc su nhu ho dang
réu rao, tirc phai ton trong hodn toan nhimng yéu t6 cin ban cia
nguyén tic Rule of law; hodc ho phai cong nhan trudc nhan dan



1a ho khong chap nhan dan chil va cai tri bang ché d6 “Gia Phap
Quyén”(Rule by law) nhu ho dang thuc hién.

Ludt gia Nguyén Twong Tam

Phan hoi cho “Phap quyén, Phép tri va nén dan chu gia hiéu”

VO HUNG THANH

CHU VA NGHIA

Chir 13 ky hiéu bé ngoai. Nghia 13 gid tri, noi dung bén trong.
Chit khong nghia, chir trd thanh vé ich. Nghia khong chir 1a diéu
hoan toan khong c6. Chinh chir quan trong nhu vay nén thuong
dan dén lam chi, gia chit, choi chir, d6 chir, lra chit 1an nhau.
D6 chinh 1a cac hién tuong dung chir nhung khong c6 nghia, chir
v6 nghia, xai chit phan nghia, xai chit sudng, chang c6 gia tri
hay ¥ nghia thuc su, thuc chit nao ca. Tinh cach choi chit, ltra
chir 1an nhau trong xa hoi chinh 14 nhu thé. Thuét tuyén truyén
chinh 14 thuét ddi chit, thim chi loan chit, hay thu thuat dung
chir dé néi nhing diéu vo nghia, lam cho tin nhitng diéu khong
c6 that, hay nhiing diéu khong c6 gia tri that. Chang han, y nghia
cua khai niém dan chu, tu do trong xa hoi chi 1a ngén ngir that,
khi n6 ¢6 nd1 dung that, tirc di kem véi1 ¥ chi ap dung that, muc
dich theo dudi that. Nguoc lai néu ngdn ngir 1a tir ngir d6, song
ndi dung hoan toan ngugc lai, tirc khong c¢6 y nghia that, gia tri
that, myc dich that, do chi la nhimg tur ngir gia doi, nhitng y
niém gia doi, cac 10i 1& gia doi, cac tén goi gia doi.

Tuong tu nhu thé, mét sgi toc 13 mét sgi toc. Mot soi toc duoc
ché 1am d6i, lam tu hay nhiéu hon thé, khong con 12 soi toc, chi
con la cac thyc chat vo nghia.

D6 ciing chinh 13 trudng hop cia cic ¥ niém phap quyén, phap
tri, phap luat, rule of law hay rule by law.



Chir phap (}£) c6 nghia 13 rule. Ttrc khuon kho, nguyén tic.
Khuén kho hay cai khung, cai khudn, cai quy dinh bé budc,
thong nhat, dé cac hanh dong phai phu thudc vao, phai tuan theo
d6, 1y d6 lam chuan muc, lam nén tang. Luat phap co nghia 1a
cai quy dinh da tr¢ thanh khu6n kho, thanh cai Iy pho b1en cai
quy diéu bao quat trong thuc hanh. Phap luit 1a cac quy tac
mang tinh bo budc chung cua mot xa hdi nao do. B¢ cling 1a thir
luat cua xa hoi, khong phai luat ctia su vat, cua tu nhién. Y nghia
ctia phap luat chinh 14 nhu thé. Phap luat 1a nguyén tac, nguyén
ly hanh dong da tro thanh quy luat phai theo cua xa hoi. Phap ly
la cat ly cua phap luat cu thé d6. C6 nghia phap ly triru tuong la
nguyén tac khoa hoc vé  phap luat. Phap ly cu thé 1a nguyén tic
ctia phap luat cu thé nhat dinh. N6i khac phap 1y va phap luat 1a
hai khia canh, hai mit cia mot thuc tai duy nhat, nguyén Iy ctr
xut bo budc chung cua toan xa hoi nao do. Phap ly la cai ly triru
tuong cua phap luat cy thé. Phap luat 1a cai ly cu thé cua nguyén
tac phap luat phai mang tinh khach quan, thiét yéu ctia mot xa
hoi. Bai vy ciing co6 thé co phap ludt thanh vin va phap luat bat
thanh van. Vi & day khong phai chi dirng lai & ngdn ngttr hay van
ban bé ngoai, ma chinh 1a ¥ nghia, quy tac ndi dung bé budc cia
chinh phap luét trong cac phuong dién hay khia canh nhu thé.
Viy nén, phap quyén la gi ? Phap quyén phai hiéu 1a quyén
duoc, phai, hay can thi hanh phap luit cta xa hoi, hay ning
quyén lam luat, tao luat, ap dung luat cua xa hoi. Phap quyén
cling duoc hiéu 1a quyén duge ap dung ludt theo dung ludt cua
nhirng cong dan, nhirg con nguoi ca nhan cy thé bi chi ph01 do
bot phap quyén hay phéap luat d6. Nhung x3 hoi khong thé ¢o
néu khong c6 nhimng ca nhan hop lai. Chu thé ctia x4 hoi chinh 13
toan thé cac cac nhan hop thanh xa hdi. Khong ¢6 xa hoi nhu
mot ¥ niém truru twgng, vugt ra ngoai cac ca nhan téng thé. Y
nghia dan chu 1a y nghia quyén lam chu cua tat ca moi ngudi 1a



nhu vay. Cho nén mot ca nhan chuyén doan, mot nhom ca nhan
chuyén dodn, mot chinh dang titc dang phai chinh tri chuyén
doan, mot hoc thuyét chuyén doan, mot y thirc hé chuyén doan,
thuc chat déu doc tai, doc doan, phan dan chu, tu do tir ngay
trong muc tiéu va ban chat.

Con phép tri 1a gi ? Phap tri d6i lai v6i nhan tri. Nhan tri 1a
phép luat & trong khuon kho y chi, y muén, tim Iy chu quan
riéng cua ca nhan cai tri. Phap tri trai lai la quy tac hay quy luat
chung vé mat phap luat vuot ra ngoai moi quan diém riéng cta
ca nhan dé ap dung cho toan x3a hoi d6. Nhan tri 1a ca nhan phai
1€ thudc vao con ngudoi cu thé cai tri. Phap tr1 trai lai khong co ca
nhan cu thé cai tri theo nghia chii quan, ma chi cé quy luat phap
1y ap dung chung cho moi nguoi mot cach khach quan. C6 nghia
nhan tri c6 thé xam hai tinh tu do, dan chi ciia moi ngudi. Con
phép trj thé thé xam hai diéu d6 duoc, vi né 1a nguyén 1y khach
quan, bao quat. Loai yéu t6 nhan tri tirc dé cao tu do, dan chu.
Cac khuynh hudng ca ngoi ca nhan, thanh thanh héda ca nhan, ca
ngoi dang tap thé, than thanh hoa dang tap thé, that sy déu 1a cac
tinh cach phan ty do, dan chu, phan phap tri, hay chi la phap tr1
ménh danh, phap tri ltra doi, phap tri gia tao, phap tri phan phap
tr1, phi phap tri.

Nén noi chung lai : Rule of Law, c6 nghia 1 quy tic, sy cai tri
bang phap luat, do phap luit, ctia phap luat, tirc 1a _phap tr1. Con
Rule by Law, ciing la dung phap luét dé 1am chuan muec, ap
dung phép luat nhu 13 nguyén tac quan tri, quan 1y xa hoi, déu
cling l1a y nghia phap tri ma khong la gi khac. Hoan toan khéng
c6 chd dimg cho ¥ nghia hay cho ¥ niém nhan tri nhu trén kia da
NOl.

Vay nén y nghia cta van dé khong phai 1a ché soi toc lam tu ma
chinh 13 ban than cua soi toc. Ché soi toc ra dé noéi lung tung 1a
di xa can nguyén ban dau cua chinh ban than sgi toc. Phap luat,



phap 1y, phap tri déu chi 1 chinh ban than nguyén goc cta thuc
thé hay thuec tai soi toc tu nhién, khai dau do.

Nguyén 1y phap luat chua phat trién 1a nguyén 1y phap luat nhan
tr1, phong kién, quan chu, doc doan, chuyén quyén.

Nguyén Iy phap luat phat trién 12 nguyén 1y phap lut dan chu,
tu do, phap tri mang tinh khach quan, cu thé, khoa hoc, bao quat,
toan dién vé cac mit, thé thoi.

Cac Méc 1a ngudi chi truong mot quan niém huyén hoic, siéu
hinh trong ban chat cta x4 hoi, nhung nguy tao dudi hinh thirc
duy vat, thuc té day tinh gia 4o0. Chrfmg han Mac néi ha tang co
so kinh té x4 hoi tao nén thuong tang klen truc la phap luat.
Phap luat 13 y thitc cta dau tranh giai cdp ma 'khong la gi khac.
Phap luét 1a cong cu cta chuyén chinh giai cap. Bdi vy mot xa
hoi khong giai cap cling 1a x3 hoi khong con hay phai triét bo
phap luat. That sy la mot quan niém hoang duong, huyen hodc,
triru twong, chang cd co 50 chtrng minh khoa hoc nao hét. B¢ 1a
diéu hoan toan sai 1am vé mit lich sir, mit x4 hoi, mat khoa hoc
phap 1y cta hoc thuyét Mac. N6 trd thanh céng cu huyén hoic
cho quan diém doc tai toan trj kiéu ¥ thirc hé mu quang, hoang
tuéng chinh 14 nhu thé.

Nén tom lai, xa hoi khong cé gi huyén hodc. Lich sir khong c6 gi
huyén hodc. Phéap luat khong cé gi huyén hoic. Chinh nhu ca
nhan con nguoi thuc té 1am nén x4 hoi. X4 hoi phat trién,
chuyén bién 1am nén lich st khach quan, cu thé. Chinh cac ca
nhan 13 chu thé cta phap luat, 13 doi tuong cta  phap luét noi
chung. Chu thé phap luat la toan the xa hoi. Doi twong cua phap
luat ciing 1a toan thé xa hoi. Giai cap néu c6 ciing chi 1a cau trac
nhat dinh, tam thoi, luén bién chuyen cua ban than xa hoi.
Tuyén bo giai cép vO san 1a dau tau lich sur la quan diém hoang
duong, mé tin, dot nat, phan thuc té, phan thyc chat, phan khoa
hoc ctia chinh ban than Mac va hoc thuyét cua ong ta. Moi niém



tin mé mudi vao hoc thuyét Méc, vao giai cap dau tranh, vao
giai cAp v6 san déu chi 1a nguy tin, nguy tra hay noi chung la
phan khoa hoc, phan thyuc té. Noi khac di, mot nén phap luat
khoa hoc 14 nén phap 1y khach quan, dan chu, ding nghia, dong
thot ciing ding y nghia tu do, dan chu that sy hay xac dang, tirc
co y nghia va mang gia tri cua yéu cau xa hoi nhat. Kinh té xa
hoi la tién dé va muc dich cua phap luat. Khong co cai gi goi la
ha ting co s& va thuong tang kién tric theo kiéu mé tin, huyén
hodc, u mé nhu kiéu Mac phia dat ra va ting co nhiéu nguoi
kém tu duy khoa hoc ciing tin bira vao diéu ay ca.

VO HUNG THANH
(27/8/12)



